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Policy Context for Green Public 
Procurement (‘GPP’) 

 

• Economic 

– Lisbon Strategy 

– Europe 2020 Strategy 

 

• Environmental 

– Sustainable Development Strategy 



Lisbon / Europe 2020 

• Europe has a ‘first mover’ advantage regarding green 
technologies - develop these further to exploit/develop 
Europe’s comparative advantage. 

 

• Resource-efficient technologies (especially energy-
efficient technologies) will make European industry 
more efficient and more competitive globally. 

 

• Harness public procurement demand for innovative 
products (including eco-innovations) to create a pull for 
innovation. 



EU Sustainable Development Strategy 

• Shift to sustainable consumption and production. 

 

• GPP to encourage purchase of  less polluting 
products, energy-efficient products, and energy 
from renewable resources: 

– importance of public sector demand in its own right; 

– public sector’s ‘exemplary’ role; and  

– the ‘pull’  of public procurement demand. 



Problems Facing EU GPP Policy 

 

• Fragmentation of public procurement demand; 

 

• Information; 

 

• Expertise; 

 

• Transaction / purchase  costs 



The Union’s Twin-track Strategy 

• Mandatory GPP 
– Harmonised green procurement standards on a 

sector-by sector basis. 

 

• Discretionary GPP 
– Tools:  EU GPP criteria life cycle costing 

methodologies; 

– Facilitate joint / centralised;  

– Information / leadership; 

– New proposed public procurement directives. 



Mandatory GPP 

• Regulation 106/2008 (‘Energy Star’ labelling 
programme for office equipment) obliges 
central government contracting authorities to 
‘specify energy-efficiency requirements not 
less demanding than’ those used ‘to 
determine qualification of energy-efficient 
office equipment products’ for use of the 
Energy Star label.  



Mandatory GPP 

• Directive 2009/33 (promotion of clean and 
energy-efficient road transport vehicles)  

– obliges contracting authorities to  

 ‘take into account the operational lifetime 
 energy and environmental impacts’ of the 
 vehicles; 

– allows three options:  technical specifications, 
award criteria, life-time costing. 



Discretionary GPP 

• Proposed Directive to  
– clarify uncertainties  / remove some restrictions 

under Directive 2004/18. 

• Phases 
– Specifications 

– Contract performance conditions 

– Selection criteria – technical capacity 

– Grounds of exclusion 

– Contract award criteria 

 

 



Specifications – Directive 2004/18 

• Mar relate to PPMs only if they affect consumption 
characteristics – controversial.  Cf. green electricity. 

 

• Where defined on a functional/performance  basis may 
include environmental characteristics; Art 23(2)(b). 

 

• May refer to detailed specifications of eco-labels 
(subject to prescribed conditions) but may not require 
that goods bear a specific eco-label: Article 23(6) , Case 
C-368/10, Dutch Coffee 

 

 



Specifications – Proposed Directive 

 

• May specify PPMs at any stage of the life-
cycle; Art 40(1) second paragraph, Annex VIII. 

 

• Where defined in functional / performance 
terms, may require goods to bear a specific 
eco-label (subject to prescribed conditions); 
Art 41. 



Selection – Directive 2004/18  

• Technical ability –only allows requirements for 
environmental management measures as 
regards works and services  and only then in 
‘appropriate cases’; Art 48(2)(f). 

• Certification under EMAS or similar schemes 
can be required as proof; Art 50.  



Selection – Proposed Directive 

• Does not expressly limit requirements for 
environmental management measures to works 
and services contracts; Arts 56(4);  

• Provides for EMAS or similar certification; Art 
61(2); 

• But (Art 56(1) third paragraph) 
– criteria must be appropriate to ensue tenderer has 

technical abilities to perform the contract ;and 
–  all requirements must be ‘related and strictly 

proportionate to the subject matter of the contract, 
taking into account the need to ensue genuine 
competition 



Proposed Directive - Violation of EU Environmental Law 
or Annex XI Conventions  

• Discretionary exclusion if CA is ‘aware’ of such 
violation; Art 55(3) but beware of the procedure for 
proof of reliability; Art 55(4). 
 

• CA need not award contract to best tender if it does 
not comply ‘at least in an equivalent manner’ with such 
obligations; Art 54(2). 
 

• An abnormally low  tender (as defined) must be 
verified and must be rejected if CA finds it is 
abnormally low because it dos not comply with such 
obligations; Art 66(1)(b).  



Contract Award Criteria – Directive 
2004/18 

• Lowest price  or most economically advantageous  
tender (‘MEAT’); Art 53(1). 

 

• Latter can include environmental conditions so 
long as (Art 53(1)(a), Concordia, EVN)  
–  linked to subject matter of the contract,  

– not conferring unrestricted freedom of choice, 

–  comply with Treaty , especially rule against 
discrimination,  

– and advertised;. 



Contract Award Criteria – Proposed 
Directive – New ‘Lowest Cost’ Basis  

• Includes two options: price or ‘cost 
effectiveness’ ‘such as life-cycle costing;’ (Art 
66(1)(b); 

 

• Life-cycle costing  includes external 
environmental costs directly linked to the life 
cycle, as long as they can be monetised; Art 
66(1)(b). 

 



Contract award criteria – Proposed 
Directive – MEAT Criteria 

• Indicative list includes ‘innovative character’; Art 66(2)(a). 
 

• Proposal specifically permits criteria to relate to ‘the specific process of 
production or provision of the requested works, supplies or services or of any 
other stage of its life cycle’ ; Art 66(2)(d) (confirms Dutch Coffee ) but criteria  

 
– must ‘concern factors directly involved in these processes and characterise the specific 

process of production or provision of the requested works, supplies or services’ (Art 66(2)(d)); 
 

– be linked to the subject-matter of the contract (Art 66(2), first sentence); and  
 

– must not confer an unrestricted freedom; must ensure the possibility of effective 
competition; and must be accompanied by verification requirements; Art 66(2)(d) and (4). 
 
 

• Can MEAT criteria favour goods bearing a specific eco-label? 


